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P-R-O-C-E-E-D-I-N-G-S
6:35 p.m.

CHAIRMAN HOOD: Okay, good
evening, ladies and gentlemen. This 1is the
public hearing of the Zoning Commission of the
District of Columbia for Thursday, September
11, 2008.

My name is Anthony J. Hood, and
joining us shortly will be Vice Chairman
Jeffries. We are also joined by Commissioner
May and Commissioner Turnbull. We are also
joined by Ms. Sharon Schellin, Office of
Zoning Staff, and also Ms. Steingasser from
the Office of Planning.

We have Dbeen Jjoined by Vice
Chairman Jeffries.

This proceeding is being recorded
by a court reporter, and it's also webcast
live. Accordingly, we must ask you to refrain
from any disruptive noises or actions in the
hearing room.

This 1s a request by Hay-Adams
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Holdings for approval of a map amendment for
property located in Square 186, Lot 809.
Notice of today's hearing was published in the

D.C. Register on May 30, 2008, and copies of

the announcement are available to my left on
the wall near the door.

This hearing will be in accordance
with provisions of 11 DCMR 3022 as follows:
preliminary matters, applicant's case, report
of the Office of Planning, Report of other
Government agencies, report of ANC 2B,
organizations and persons in support,
organizations and persons 1n opposition,
rebuttal and closing by the applicant.

The following time constraints
will be maintained in this meeting: the
applicant, 15 minutes; organizations, five
minutes; individuals, three minutes. The
Commission intends to adhere to the time
limits as strictly as possible in order to
hear the case in a reasonable period of time.

All persons appearing before the
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Commission are to f£ill out two witness cards.
These cards are located to my left on the
table near the door. Upon coming forward to
speak to the Commission, please give both
cards to the reporter sitting to my right
before taking a seat at the table. When
presenting information to the Commission,
please turn on and speak into the microphone,
first stating your name and home address.
When you are finished speaking, please turn
your microphone off, so that your microphone
is no longer picking up sound or background
noise.

The decision of the Commission in
this case must be based exclusively on the
public record. To avoid any appearance of the
contrary, the Commission requests that persons
present not engage the members of the
Commission in conversation during any recess
or any time. The staff will be available
throughout the hearing to discuss procedural

questions.
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Please turn off all beepers and
cell phones at this time, so as not to disrupt
the proceedings.

Would all persons wishing to
testify please rise and take the oath?

Ms. Schellin, would vyou please
administer the oath?

MS. SCHELLIN: Yes. Do you
solemnly swear or affirm the testimony you
will give this evening will be the truth, the
whole truth, and nothing but the truth?

WITNESSES: I do.

MS. SCHELLIN: Thank you.

CHAIRMAN HOOD: At this time, the
Commission will consider any preliminary
matters. Does the staff have any preliminary
matterss>

MS. SCHELLIN: Just to check and
see 1f the Applicant has the affidavit of
maintenance.

MR. GLASGOW: Yes, it should have

been filed, but we will --
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MS. SCHELLIN: The posting
affidavit, but the maintenance.

MR. GLASGOW: That should have
been with it.

MS. SCHELLIN: I have the
affidavit of maintenance filed on July 22nd,
and I don't see a maintenance affidavit. So,
we just need that.

CHAIRMAN HOOD: ©So, that's our
standing, Ms. Schellin?

MS. SCHELLIN: Yes, sir.

CHAIRMAN HOOD: Okay.

MR. GLASGOW: We will submit it
for the record tomorrow.

CHAIRMAN HOOD: Okay, thank you.

Okay, Mr. Glasgow, if you want to
begin.

MR. GLASGOW: Thank you, Mr.
Chairman.

For the record, my name is Normal
Glasgow, Jr., of the law firm of Holland &

Knight, representing the Applicant, B.F. Saul
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Company, requesting a map amendment from SP-2
to C-4 for the Hay-Adams Hotel site at 1é6th
and H Streets, N.W.

Here with me this evening are Mr.
Page Lansdale of B.F. Saul, Mr. Steven Sher of
Holland & Knight, who is offered as an expert
witness in land planning, Ms. Carolyn Brown,
Ms. Kay Enokido, and Mr. Warren Cox are in the
audience here with the Applicant's team.

With the permission of the
Commission, I'd like to give a brief opening
statement before proceeding with the testimony
of the witnesses.

This case is one of implementation
of the Comprehensive Plan through rezoning of
the property from SP-2 to C-4. The subject
site is designated high density commercial on
the Comprehensive Plan Land Use Map. In
addition, more specifically, Policy CW1.1.1.10
refers to encouraging the development of
additional hotels in central Washington and

that retaining existing hotels is important,
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including the addition of one floor to the
Hay-Adams. That is also part of the
Comprehensive Plan.

We are pleased that 1in going
through the process of obtaining approvals for
the one-story addition, we have received
approvals from the Historic Preservation
Review Board, the Commission of Fine Arts, and
unanimous support of the affected Advisory
Neighborhood Commission.

Consistent with the request of the
Commission, we have obtained and filed a
letter dated July 25, 2008, from the Secret
Service stating that the Secret Service has no
objection to the hotel's proposed addition,
provided that the Hay-Adams agrees to
coordinate with and keep the Secret Service
advised of the design, lighting and operation
of the facility, which the Applicant has been
and will do in the future. All those
documents are -- reference documents are in

the record.
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The Applicant also submitted its
prehearing submission on May 13th, in which we
discussed that the proposal is consistent with
the Comprehensive Plan and is not spot zoning.
The Office of Planning report, dated August
21lst, 1s in accord with that assessment.

The Applicant submits that given
the designation on the Comprehensive Plan
land use map and the provision within the
Comprehensive Plan relating to central
Washington hotels and, specifically, the Hay-
Adams Hotel, the rezoning is not inconsistent
with the Comprehensive Plan.

We note that we cannot construct
the addition wunder the existing =zoning,
because the building is already 90 feet in
height and the SP-2 Zone has a maximum 90 feet
in height. The existing building is already
over the maximum 6 FAR permitted under SP-2.
The proposed C-4 Zoning for this site permits
a height of 130 feet and 10.0 FAR. The hotel,

with the addition, would only be at 106 feet
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in height, and would be well below the
permitted 10 FAR.

If there are no preliminary
questions, I'd 1like to proceed with the
testimony of the witnesses, first calling Mr.
Page Lansdale, and then Mr. Sher.

CHAIRMAN HOOD: Mr. Glasgow,
before -- there are two 1issues we need
clarification on, especially me, because I may
have read it wrong.

First, colleagues, the only person

who is now, I think, an expert witness 1is Mr.

Sher.
MR. GLASGOW: That's correct.
CHAIRMAN HOOD: So, I don't think
that's -- I'll go ahead and speak for all of

us, that's no problem.

Let me just ask this before we
move forward, so my colleagues and I will know
exactly what's going -- well, 1I'll know
exactly what's going on. Are we rezoning --

the whole area of SP-2, or just the Hay-Adams?
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MR. GLASGOW: Just the Hay-Adams.
That is the only thing that we have applied
for.

CHAIRMAN HOOD: Okay. And, I will
ask again, and I'm not sure who asked this, it
might have been myself, about the zoning
question at set down. Okay, I think the Vice
Chairman did, but what I would ask is, in the
presentation we also touch on that. And, I
know the Office -- I saw what was in the
submittals, but let's have a discussion on
that before we get into our questions.

MR. GLASGOW: All right.

CHAIRMAN HOOD: With that, you all
can begin.

MR. GLASGOW: All right.
Certainly, with respect to the spot zoning,
there's a two-prong test. One is, 1s it a
specific action for a specific -- to benefit
a specific piece of property and a specific
owner.

The second part of the test 1is

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

13

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

whether or not it 1is consistent with the
Comprehensive Plan and whether it's in
accordance with the Comprehensive Plan, and
it's and test, it's not an or, it's not -- in
order to have spot zoning both of those tests
must be met.

And, in the Court of Appeals
decision, that supported and said that this is
the two-part test, they said four times people
have come up to the Court of Appeals and said
that a zoning of a small piece of property is
spot =zoning, and the court said, all four
times, we have cited and affirmed the decision
of the Zoning Commission because it is a two-
part test, and in all those cases they found
that the second part of the test was met.

And here, with respect to the C-4
zZzoning classification that we have requested,
this site is designated high-density
commercial under the Comprehensive Plan Land
Use Map, the rest of the SP Zone, as it goes

up l6th Street, has a different classification

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

14

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

under the Land Use Map, but the properties
that are south of I Street, that are zoned SP
have this classification.

Plus, 1in the northwest corner of
the square there is C-4 Zoning already, and we
have submitted the plats that show that C-4
Zoning in the northwest corner of the square.

VICE CHAIRMAN JEFFRIES: Mr.
Glasgow, I want to go back to the two-prong
test.

So, are you saying that in order
for a particular property not to be deemed

spot zoning that both conditions have to be

met?

MR. GLASGOW: That's right.

VICE CHAIRMAN JEFFRIES: Or, just
onev?

MR. GLASGOW: No, it's both.

VICE CHAIRMAN JEFFRIES: It's
both.

MR. GLASGOW: TIt's very specific.

VICE CHAIRMAN JEFFRIES: So, if
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you don't -- so, if this Commission finds that
the first test, that is, that you are doing --
that you are carving this out for the benefit
of a particular property and owner, if we find
that that is, in fact, the case, then we look
to the second prong and determine whether it's
consistent with the Comprehensive Plan?

MR. GLASGOW: Yes, you have to
find both in order for it to be spot zoning.

VICE CHAIRMAN JEFFRIES: So, if we
find that you fulfill the second but not the
first, what happens?

MR. GLASGOW: It's still not spot
zoning, because it says and, it's got to be
both.

VICE CHAIRMAN JEFFRIES: Okay.
Okay, thank you.

MR. GLASGOW: Fine.

And then, with respect to the
Comprehensive Plan, there 1s a specific
statement in the Comprehensive Plan that there

should be encouragement for the Hay-Adams to
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have the one-story addition. And, in order to
have the one-story addition, because of the
constraints of the SP-2 zoning classification
the SP-2 does not work as a zone for that one-
story addition.

We are already over six FAR, and
we are already at 90 feet in height, and the
zone that's nearby, and is consistent, is the
C-4 zone, since it's already in the square,
it's already a prevalent zoning classification
right around that immediate area. If you look
at the immediate area, other than the Federal
portion that's unzoned, the most dominant zone
in that area, 1if you look at a two, three
block radius, is C-4. And, it is certainly
consistent with the high-density commercial
land use classification.

So, we think from that, and how in
two ways the Comprehensive Plan supports it,
one, the high-density commercial land use map
classification, and two, the specific

reference to hotels in the central area, and
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that the Hay-Adams 1is called out as being
appropriate for its encouragement and
retention in that area to have the one-story
addition.

Then also, when you look at the
other approvals that have been obtained, they
also are consistent with that approval. The
work that has been done, and the review and
approval by the Historic Preservation Review
Board, the Commission of Fine Arts, and our
work with the Secret Service.

COMMISSIONER TURNBULL: So, if the
Hay-Adams, God forbid, burns down, the owners
can build, as a matter of right, a 130-foot
structure.

MR. GLASGOW: They would have to
go back and get approval from the Historic
Preservation Review Board and the Commission
of Fine Arts.

COMMISSIONER TURNBULL: To build
up to 130 feet?

MR. GLASGOW: Yes, because
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anything we build on that site requires
approval of both HPRB and CFA. It's in CFA
design review area, which goes by lot and
square. The CFA approval is irrespective of
a historic landmark development.

COMMISSIONER TURNBULL: But, the
historic landmark will be gone.

MR. GLASGOW: Right, and if a
historic landmark is gone on the site, because
we had that in a case years ago where the --
it's down on 8th and G, I believe it 1is,
Family Research Council or something was
located on that site. The District
erroneously issued a demolition permit for the
building. The building was demolished, and
the Historic Preservation Review Board
reviewed the new building built on the parking
lot.

So, unless -- you would have to
get the site removed from the -- you'd have to
have it, in effect, undesignated.

COMMISSIONER TURNBULL: But, you
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could do that?

MR. GLASGOW: You could ask to
have that done.

COMMISSIONER TURNBULL: You could
ask to have that done.

MR. GLASGOW: You could ask to
have it done, but you can ask to have it done
if the building is there.

COMMISSIONER TURNBULL: Right.
Okay.

COMMISSIONER MAY: In either case,
though, there's no -- there's nothing in CFA
guidelines or 1rules, or HPRB's operating
rules, that would require them to abide by any
zoning limitations other than what the site is
zoned, right?

I mean, they could propose and
build a 130-foot tall building with 10.0 FAR,
right?

MR. GLASGOW: They --

COMMISSIONER MAY: Assuming they

could get approval.
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MR. GLASGOW: -- yes, assuming
that they could get approval, but we have that
for, 1literally, hundreds of buildings that
exist in the downtown historic districts that
are zoned C-4 today, and it's no different.

COMMISSIONER MAY: Well, you know,
I guess the thing that is a little bit
uncomfortable about this proposal is that in
order to get that little bit of extra that's
needed to make that temporary top floor
permanent, you wind up having to grant this
higher zoning classification, and there's no
other control on strictly the zoning.

There's design review and all of
that, but there's no other control on teh
zoning.

MR. GLASGOW: That is correct,
there is no other review on the zoning.

COMMISSIONER MAY: And, in fact, I
mean, one of the things that happens to us
regularly in the Zoning Commission, or at

least on BZA, is that there will be decisions
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put before the BZA, 1in which part of the
justification is that the extra relief is
necessary in order to accommodate what's been
required by HPRB.

I mean, I can remember one
particular case where that happened in
Chinatown that I was involved in. I don't see
that HPRB approval is any kind of limitation
on zoning.

CHAIRMAN HOOD: Well, actually,
they state in their letter --

COMMISSIONER MAY: Yes, it should
not -- yes, they always qualify what they say,
as this should not implicate anything with
regard to zoning, and yet, we have people come
before us regularly saying, you know, we need
this extra density to pay for the historic
treatment, or in order to step back they want
us -- you know, HPRB wants us to and so on.

MR. GLASGOW: Well, part of the --
if you have any type of relief that's

requested, part of it is consistent with the
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Comprehensive Plan, and here the Comprehensive
Plan is very clear that the addition is -- can
be no more than 16 feet in height, that one
story. That's right in the Comprehensive
Plan, because there was -- we have --

COMMISSIONER MAY: That's how you
set the zoning, that's not how -- that's how
you set what the zone is. The zone has to
comply with the Comprehensive Plan, but when
it comes to reviewing the actual development,
if it's a matter of right, it wouldn't even --
the Comprehensive Plan wouldn't even enter the
equation.

MR. GLASGOW: But, it's not matter
of right.

COMMISSIONER MAY: If the
building, existing building, were no longer
there, 130 feet and 10.0 FAR would be a matter
of right.

MR. GLASGOW: But, we still have
to get approval of CFA and HPRB.

COMMISSIONER MAY: From a zoning
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point of wview 1it's matter of right. It
wouldn't go before the Zoning Commission or
the BZA necessarily.

We are talking about the envelope,
we are talking about the building envelope.
We are not talking about design standards.

MR. GLASGOW: Right, but in the
design standards we still have to comply with
the Comprehensive Plan. We are not outside
it. So, 1f we went to HPRB and said, well, we
are going to -- we want a 20 or 30-foot
addition, I assume someone would say, well, is
that consistent with the Comprehensive Plan?
And, the answer is no. The Comprehensive Plan
provides something else.

Plus, as a practical matter, we
have structural issues that we can't --

COMMISSIONER MAY: And, that's all
based on the assumption that the existing
building stays there.

MR. GLASGOW: Right, but,

actually, there would have to be a tremendous
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catastrophe to not have the building there.

COMMISSIONER MAY: Right.

MR. GLASGOW: Plus, we had
historic preservation tax credits that I think
in either 2000 or 2001 we obtained, it has all
kinds of ramifications to not have the
historic building there.

I mean, you can go through, T
guess, a theoretical set of circumstances, but
I think 1if vyou started to take what the
probability is of all of these different
things that have to add up, I think it gets to
the point where it's a de minimis likelihood
of that occurring, because there has to be
this, there has to be that, the building has
to be destroyed to such an extent that you
wouldn't rebuild it. If there's a higher and
better use for that property than a hotel, and
a lot of other things have to occur to finally
get to that point.

And, I think that it 1is a de

minimis likelihood that you would get there,
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and then even when you get there you still
have to go through the review process, and
you'd have to convince someone that you can
build a 130-foot high 10 FAR building across
from the White House.

CHAIRMAN HOOD: Let's do this,
because I can tell you, this discussion is
going to continue, go ahead and finish your
presentation, and we'll pick up where we are,
because I have some other issues, too, that I
need you to address, but I want you to do your
presentation.

MR. GLASGOW: All right. Mr.
Lansdale, would you please identify yourself
for the record and proceed with vyour
testimony?

MR. LANSDALE: Mr. Chairman and
Members of the Commission, for the record I'm
James Page Lansdale. My home address is 5017
Scarsdale Road, Bethesda, Maryland. I'm a
Senior Vice President of Real Estate for Chevy

Chase Bank. Chevy Chase Bank is a subsidiary
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of the B.F. Saul Company, who is the owner of
the Hay-Adams Hotel, and I'm designated by the
owners as the spokesperson regarding the
application before you this evening.

Now, the Saul Company acquired the
Hay-Adams Hotel approximately two and a half
years ago, in March of 2006, and I will tell
you we feel extremely fortunate to own this
historic property. 1It's currently one of the
most prestigious 1in our entire real estate
portfolio, so the discussions of it no longer
being there strikes an ominous chord, at least
with us.

The application before you is to
amend the zoning map from SP-2 to C-4. I'd
like to tell you what our intention is. If
the zoning map amendment is approved, we
propose to apply for a permit to construct and
add one floor to the hotel, as provided for
in the Comprehensive Plan.

The one-floor addition would be a

rooftop structure, the purpose of which is to
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provide year-round habitable space for our
current rooftop operations of social
gatherings and receptions.

Curb and operation, as you know,
is conducted within a tent on the available
roof space. The benefits of this one-story
addition are twofold. Number one, the entire
rooftop would be cleaned up, if you will,
architecturally. The building's current
central plant components, emergency generator
and other equipment, are all located on the
roof outside of the original penthouse
structure. These are old equipment items,
long since grandfathered into their current
locations, but a new addition would
consolidate all these components into a new
penthouse design.

Rooftop operations would be
expanded in activity, because it would operate
year round, even in inclement weather, and the
expansion of the hotel use and offerings,

which are provided for and encouraged in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

28

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Comprehensive Plan, would happen.

As was previously mentioned, we do
have -- we do have support from the Commission
of Fine Arts, Historic Preservation Review
Board, and Advisory Neighborhood Commission
2B, as well as a no opposition letter from the
U.S. Secret Service.

But, in conclusion, representing
the owners, we are very excited about the
possibilities to add improvements to the
existing structure, as a result of an approval
of the proposed map amendment, but not only
for the hotel itself, but also for the
District of Columbia. And, we Dbelieve the
application would be in compliance with the
Comprehensive Plan.

Thank you for letting me testify
before you tonight.

MR. GLASGOW: The next witness I'd
like to call Mr. Steven Sher.

MR. SHER: Good evening, Mr.

Chairman, Members of the Commission.
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For the record, my name is Steven
E. Sher, the Director of Zoning and Land Use
Services with the law firm of Holland &
Knight.

Having heard some of the
preliminary discussion, let me try and go to
what I think the specific issue here is, and
that is, 1is the rezoning of this property
consistent or not 1inconsistent with the
Comprehensive Plan.

In the outline I've given you
after page four, you will see a copy of the
existing zoning map, which shows that there is
a strip of SP-2 that goes up 1l6th Street and
is bounded on both the west and the east by
property that is zoned C-4, and that C-4 area
extends for a considerably greater distance,
both to the east and west, than what's shown
on just this excerpt from the map.

If you'd then turn to the excerpt
from the Comprehensive Plan, which follows

page seven, a couple pages, three pages later,
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you can see the enlarged version, it's not
exactly, but it's about the same scale, which
shows the future land use map and the red
color 1s high-density commercial. So that,
not only the area east and west of the 16th
Street frontage, but the frontage along 1l6th
Street, between H and I Streets, is also shown
as high-density commercial. ©North of I Street
the pattern changes, and you see there's a
mixed use classification, which is a
combination, the Dbrown is high-density
residential, and the sort of somewhat lighter
shade of red is medium-density commercial.
So, you have a different classification north
of I Street and along 1l6th Street than you
have south of I Street, and, specifically, the
property at the corner of 16th and H at the
northwest corner of the intersection is in teh
high-density commercial category. So, that's
point number one.

Point number two, as Mr. Glasgow

has mentioned, is that there is in the text of
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the central Washington area element a specific
policy that talks about retain existing hotel
uses by allowing and encouraging the expansion
of those uses, and, specifically, "including
the addition of one floor, approximately 16
feet in height, subject to coordination with
Federal security needs, to the Hay-Adams
Hotel." That's Section -- Paragraph 1708.11
of the Central Washington Area Element.

In my mind, those two parts
together get to be about as specific as you
can get in terms of what the Comprehensive
Plan is getting at for this particular site.

Now, you go back and say, okay, is
there a zoning category that allows that to
happen, that makes it high-density commercial
and allows a 16-foot addition on top of the
existing hotel?

All right, the existing SP zoning,
90 feet, six FAR, we are already at 90 feet,
and we are already over six FAR. We, right

now, are at about 7.35, so you can't put
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anything on the existing building without
exceeding the FAR of the underlying zone.

Okay. What other zone works? If
you look at all the zones in the arsenal of
the District of Columbia zoning regulations,
that allows more than 90 feet and more than --
we are going to get up to just a hair under or
over 8.0 FAR, there isn't one. So, you wind
up saying, the zone that allows that to be
accommodated is C-4, which allows up to 130
feet and allows up to 10 FAR.

As Mr. Glasgow said, and as I
would concur, it would take a sort of almost
unbelievable combination of events, which I
don't even want to say they are fortuitous for
the owner, because the owner doesn't want to
do that, he might think it would be very
unfortuitious if all these events occurred,
but the building would have to be destroyed,
or earthquake, atom bomb, terrorist act,
whatever it was, that would take that building

out, then you would have to have what from my
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experience would be a totally irrational
Historic Preservation Review Board and
Commission of Fine Arts to say, oh, yes, you
can build all this stuff higher than we let
people build there otherwise and so on. It
just -- it doesn't seem to be consistent with
the scenario that I can envision, and I've
been at this a while.

I don't recall many, and I almost
want to say if any, buildings that just -- of
this type, not wood frame construction or
whatever, that burned down or fell down,
because they were neglected or because of a
calamity of some sort. 1Is it theoretically
possible? I think it is. But, as a practical
matter, I don't remember the last time that
that's happened.

So, you would have to go to that
extreme first, and then you would have to say,
okay, if that happened, if we had a building
where the skeleton was so badly destroyed, or

it was completely destroyed and there was
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nothing left, could we go back to CFA, even if
you could get it, you go to the City and you
say, okay, it can't be a landmark anymore,
what made it a landmark is gone, maybe they'll
say that and maybe they won't, but you still
have to go to CFA no matter what you do. And,
the City can't change CFA's Jjurisdiction,
that's by Federal statute. So, we are still
going to have to go to the Commission of Fine
Arts, and I just don't see that happening.
I've had my share of discussions
with Fine Arts about wvarious and sundry
things, and they are vigilant about protecting
what they view as the area that they are
charged to protect, the area that surrounds
the downtown precinct, the White House, the
Capitol, the Mall, up Rock Creek Park, and
around the various tributaries to the park.
You just don't walk in there and say, I want
to build a three-story house up city
somewhere, along the park, and just walk out

with an approval, and you wouldn't just walk
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in here and say, I want to build 130-foot, 10
FAR office building without the consideration
of the context, the nature of all that's going
on there, and I just -- I frankly don't see it
happening. I mean, I almost don't know
whether I want to say I'd like it to happen,
but it's not going to happen. Maybe for my
grandson who is four, and, you know, by the
time he gets up to here and dealing with this,
we'll be dealing 1in a totally different
context, but I want to say not in my lifetime.
So, in that sense I think when you
look at the legal and practical constraints
that would apply here, if you zone this
property C-4 you are not going to get 130-foot
high, 10 FAR office building. You are going
to get pretty much what we've shown you, a 16+
foot addition on top of a 90-foot hotel,
that's about 8,000 square feet. You know,
maybe it turns out to be 16 feet, one inch by
the time it, you know, finally gets designed,

but I don't think you are going to see it --
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it's not going to be two stories, and it's not
going to be a whole lot more than what we've
shown you right now.

And, in my mind, when you look at
the context of that, not only 16th and H, but
everything that goes on around there, that
would not be out of character or problematic,
as far as I can see.

So, for that reason I think
rezoning to C-4 would be not inconsistent with
the Comprehensive Plan, an appropriate thing
to do, and otherwise consistent with the
standards of the Zoning Act.

CHAIRMAN HOOQOD: Okay. Mr.
Glasgow, do you have any closing remarks?

MR. GLASGOW: I think what we
would do at this point in time, we would be
available for any further questions that the
Commission has on the issues, because I could
give any closing statement that I have, you
know, later.

CHAIRMAN HOOD: Okay. Well, I
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mean, after this presentation.

MR. GLASGOW: We'wve concluded our
direct presentation.

CHAIRMAN HOOD: Okay. Let me ask
this while my colleagues think of some
questions to ask.

Help me with 500.1, 500.2, and
500.3 in this, and it talks about the special
purpose zones, and what their purpose 1is.
Help me understand that. When I look at this,

and I'm looking at the Office of Planning's

diagram of how the special purpose -- I mean,
SP zone -- how it runs, and how the C-4 is on
the side.

In particular, 500.2 says, "The
major purpose of the SP district shall be to
act as a buffer between adjoining commercial
and residential areas and to ensure that new
development is compatible in use, scale and
design with teh transition function of this
zone district."

I know this is not new
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development, but then it goes on to talk
about, "The SP district is designed to
preserve and protect areas adjacent to
commercial districts."

So, when I get to 500.1, 500.2,
not more or less as far as the new
construction because it's not new, but 500.3,
help me understand why I should overlook that
and even just say, okay, well, let's go ahead
and do this with the Hay-Adams, when it talks
about what the SP zone's purpose is, and it
seems like it was designed exactly for what's
going on here.

MR. GLASGOW: Well, I think that
the SP zone, at least on this site, there is
no residential neighborhood that it's
abutting.

CHAIRMAN HOOD: But, it also talks
about office, it mentions office also.

MR. GLASGOW: Well, there's no
density office in any proximity to this site.

It's all C-4.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

39

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

40

CHAIRMAN HOOD: But, it talks
about C-4 also. So, what's on both -- first
of all, what is the use in both of those C-4
zones?

MR. GLASGOW: The C-4 area that's
all around this is all office.

CHAIRMAN HOOD: Okay, so again,
let's go back to 500.3, let's look at what it
says, "The SP district is designed to preserve
and protect areas adjacent to commercial
districts and contain a mix of row houses,
apartments, offices, and institutions that are
medium to high density, including buildings of
historic and architectural merit."

So, how do I get around that?

MR. GLASGOW: Oh, I think, well,
Mr. Sher is the expert planning witness, but
also, the SP zone, that's a general statement
about the SP zone. The SP zones, when they
were created, they were a lot more pervasive
than they are right now.

And, butted up against, in fact,
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the cases that we had that were the
contentious cases in the SP zones, were ones
that were up near the Dupont Circle area, and
we had other areas where the SP zone was right
up against the residential areas, which 1is
where a lot of them were until there were
rezonings in the, I guess, '70s and '80s that
took a lot of the SP zone that we have now
away. So, 1t was a different type of
configuration of zoning classifications.

But, you are, 1in effect, saying
that the SP zone has to be used to protect
itself from itself.

CHAIRMAN HOOD: I didn't say it.

MR. GLASGOW: I mean, I think
that's sort of what it leads to, because what
it was designed for, what that was talking
about is 1f there were adjacent buildings,
that as you went through the SP process that
needed to be protected from what was going to
be developed on the SP area, and to say that

we need to protect an adjacent building from
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putting the a 16-foot addition on a historic
building, I don't think is what was being
addressed there.

But, Mr. Sher, do you want to
elaborate on that?

CHAIRMAN HOOD: Well, on both
sides, at least -- unless this is incorrect,
we have C-4 zone, so maybe I'm wrong. I
missed the point before.

MR. GLASGOW: The C-4 allows, as
we all have been discussing, allows, and much
of it has been developed 10 FAR, 130 feet in
height, where it's not historically
designated.

CHAIRMAN HOOD: And, that SP zone
is exactly used for that purpose.

VICE CHAIRMAN JEFFRIES: Could
someone, I mean, Mr. Sher, historically, what
was the intent of the SP zone, your words? I
don't want you to read from the OP report.

MR. SHER: In the original 1958

zoning regulations, there was only one SP
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district that was not subdivided into SP-1 and
SP-2. It was a zone that was primarily mapped
around the edge of the downtown, I don't think
they used the term central employment area at
that point, I think they called it central
business district, around the C-4 and C-3-C
areas, as Mr. Glasgow indicated, to the north
around where Mass. Avenue, where you went from
high-density commercial zones to the
residential neighborhood on the north side of
Mass. Avenue.

On the west, along in the Foggy
Bottom area, where you went from the higher-
density commercial of the central business
district zones to the rowhouse and apartment
house areas in Foggy Bottom.

On the east side, in the judiciary
square area, where at that point in time you
had a very different character than what
exists right here today, but again, it was the
commercial zones that, basically, went up to

6th Street, and then east of 6th Street you
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had SP.

And, SP was different then than it
was now for a number of reasons. Number one,
in those days the SP zone for office uses was
limited to non-profit organizations,
professional persons, and labor unions, and
trade organizations.

And, if you go back and read the
Lewis Plan, which was the planning study that
preceded the '58 regulations, the thought
there was that there were a lot of these big
mansions and other buildings in these SP areas
that non-profits and lawyers would come in and
buy, and establish their offices in, rather
than general office. The government wasn't
permitted to go in SP, general office use was
not permitted in SP, and all that sort of
changed over time.

The differentiation between the
SP-1 and the SP-2 occurred in 1978, and then,
eventually, the limitation on professional

offices was removed. I think that happened
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later.

The notion of changing uses in SP,
the one difference I think that makes SP
different, perhaps, than commercial zones, is
it doesn't allow retail. It allows office,
but not retail. And, I think that was
probably the reason, at least as far as I can
tell, that it was put along 16th Street,
because on both sides of 16th Street, if you
went along any one of those east/west cross
streets, if you went along H Street, I Street,
K Street, L Street, M Street, you would have
commercial zoning, office, retail, hotel,
residential -- hotel, restaurant, whatever,
you'd get to the 16th Street corridor, you'd
have a strip of 100 to 150 feet on each side
of the intersection, and then you'd pick up
right on the other side of the intersection,
whether you were going east to west or west to
east, with the same mix of commercial uses.

Along that corridor, you were not

allowed to have retail, and I think as much as
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anything else, that may have been the reason
it was mapped along l6th Street. It was just
this perception that that should not be a
retail street.

VICE CHAIRMAN JEFFRIES: I asked
the question, I thought I was sort of, you
know, trying to get to some of the Chair's
questions and so forth, as relates to the SP,
but I'm going to, you know, acquiesce back to
the Chair on this.

I do have some more guestions
about that, but --

CHAIRMAN HOOD: Well, no,
actually, you right ahead, I'm finished.

I did have a concern, so I'll hear
what the dialogue is, and right there that's
where I'm stuck.

VICE CHAIRMAN JEFFRIES: So, can
you characterize that SP is like some sort of
transitional buffer or catch all without
retail? I mean, how would you characterize

it? I mean, you've said a lot of things
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there, and, I mean, but I'm just, you know --
and, obviously, it's clearly changed over the
years in terms of what, you know, the intent
and purpose of it is, but, I mean, it seems
quite prominent down 1l6th Street, and, you
know, we are coming, and we are dead ending at
Lafayette Park, and then we carve this out.
It just, vyou know, for, what, 16 feet of
rooftop, I mean, it just -- I'm just having
some difficulty here.

MR. SHER: Okay. I think in the
broadest terms when it was created, it was
viewed as a transition or a buffer, either
way, to go from the higher-density commercial
to the residential neighborhoods.

VICE CHAIRMAN JEFFRIES: Right.

MR. SHER: That's not what that's
happening here.

VICE CHAIRMAN JEFFRIES: Okay.

MR. SHER: It is, what I think in
general the SP was, and I think if you go back

in the Lewis Plan history, I think before it
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got renamed SP, Harold Lewis called it a
transitional zone.

VICE CHAIRMAN JEFFRIES: Right.

MR. SHER: I think it was a T
zone, but then it wound up being special
purpose.

VICE CHAIRMAN JEFFRIES: But here,
in your understanding, what is it doing here?
What is the SP doing here?

MR. SHER: Well, as I said, my
impression of why it was put here was to not
allow retail along that stretch of 16th Street
from Farragut -- SOrrvy, not Farragut,
Lafayette Square up to Scott Circle.

VICE CHAIRMAN JEFFRIES: So, if we
do a C-4, we can have retail here.

MR. SHER: In theory you could.

VICE CHAIRMAN JEFFRIES: In the
ground floor of the hotel.

MR. SHER: You could have it in
the hotel anyhow. The Hilton has retail in it

now, and almost every hotel has some kind of
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retail within the building.

VICE CHAIRMAN JEFFRIES: No, I'm
not talking about the corner little market,
but I mean a full retail ground floor
presence.

MR. SHER: I don't think that's
practical in this building again. It's a
small site. It's only 12,000 square feet, and
trying to carve retail out of the ground
floor, I don't think you have enough left to
operate the hotel on the ground floor.

VICE CHAIRMAN JEFFRIES: Okay.

MR. SHER: And again, we're being
very specific about this piece of property.
It's not a global strip up and down 1lé6th
Street, or both sides of 16th Street between
H and I, we are talking about this site, and
that's all that we've asked for.

CHAIRMAN HOOD: Anybody else, any
questions?

COMMISSIONER TURNBULL: Yes, Mr.

Chair.
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I guess, do you know what
irritates me about this is that, I have no
problem in a general sense of saying with the
extra story, I really don't have an issue with
that. I guess what irritates me is the new
Comprehensive Plan, 1is that it blankets that
whole area from H to I now as C-4, even though
the current zoning shows it as SP-2.

Now, SP-2 is 90 feet all the way
up, so 1n one sense 1it's, again, with the
focal point of the White House at the other
end. I guess what irritates me is that the
new Comprehensive Plan now says, oh, but you
can have C-4 along there, which says now you
can go to 130.

But, I mean, and I guess somebody
either missed something or they -- maybe when
the Comprehensive Plan was being done they
should have looked at it, I don't want to go
back to it, but I'm just saying that I know
what your issues are, and I see your point,

but I guess what -- there should have been a
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mechanism that said in those areas you could
have gone for a special exception or something
to get the extra footage that you needed for
a one-story addition, rather than having to
rezone that whole area by the White House as
C-4. It just seems that the logic sort of
falls apart.

MR. SHER: I want to just point
out just one piece of a misstatement, because
this strip has been shown as high-density
commercial for at 1least ten years 1in the
Comprehensive Plan. It wasn't just changed.

when the plan was adopted, it was
continued that way.

COMMISSIONER TURNBULL: Right.

MR. SHER: But, it's gone back to
at least the 1998 Comp Plan amendments.

COMMISSIONER TURNBULL: But, it's
still listed at 90 feet.

MR. SHER: Well, it's listed as
high-density commercial.

COMMISSIONER TURNBULL: Right.
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MR. SHER: Which doesn't
necessarily suggest one height or another
height, it's just high-density commercial, as
differentiated from the strip north of I
Street, which 1is mixed use something else.
And, the provision on allowing the one-story
addition has also been in the Comp Plan for
ten years, we are just finally getting to the
point where we are almost, hopefully, able to
do it.

But, that's not a new concept in
the plan. That's all I wanted to say.

COMMISSIONER TURNBULL: But, the
current zoning right now is still SP-2.

MR. SHER: Right. We are here
tonight to see whether we can get that
changed.

COMMISSIONER TURNBULL: It just
seems that there's some incongruities in the
logic on that. I mean, there should have been
another mechanism involved if we are looking

at 16th Street being, for whatever, being at
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90 feet, thinking I don't know if the White
House i1s an issue or not, but there's a vista
down 1l6th Street, I'm just confused as to why
we -- I mean, in theory what you are saying,
this should all be C-4.

MR. SHER: I'm saying this site
should be C-4.

COMMISSIONER TURNBULL: Well, why
not all the others?

MR. SHER: Well, because there are
specific provisions that relate to this site.
There's no other site in that block that says
it should be allowed to have an addition of 16
feet. And, to me that makes a difference.

You know, if someone else wants to
come in and argue for something else, or if I
come back here next vyear and argue for
something else, hang me for it, but right now
I think what I have in this plan for this site
is a specific set of circumstances.

COMMISSIONER TURNBULL: Okay.

VICE CHAIRMAN JEFFRIES: Again,
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and I'm just going to echo my colleagues
comments, I mean, you know, I mean clearly you
are resting on, you know, the Comprehensive
Plan and what's set forth in that plan as
relates to this particular site.

I think the difficulty that at
least I'm having is that it just seems, you
know, to accommodate a property owner for an
additional story, we are going to do a map
amendment, a very prominent location that will
allow them to go an additional 40 feet, even
though it's an historic building, and, of
course, it will never burn down, and, of
course, you know, Fine Arts will always be
very difficult.

COMMISSIONER TURNBULL: This is
the anniversary of 9/11, though.

VICE CHAIRMAN JEFFRIES: It just
somehow feels counterintuitive to me. You
know, even though, you know, the Comprehensive
Plan says what it says and so forth, it just

seems as 1f it's just over reaching, in terms

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

of, you know, what you are trying to
accomplish and what vyou are asking this
Commission to do.

And, I'm probably speaking, you
know, more as just a lay person than just
really, you know, looking at the Comprehensive
Plan and what it says about, you know, high
commercial density here and so forth.

But, what you are asking for, and
what we have to give you, is a huge delta, you
know, and I'm just -- I'm concerned about this
being precedent setting. I mean, I don't --
you know, I mean, is there anything -- have we
seen anything like this before the Zoning
Commission, in terms of --

MR. GLASGOW: Well, I think there
have been a couple cases, and then we can see
how it is that we try to resolve the issue.

One 1s, there was the National
Association of Home Builders site, where in a
sense in the Comprehensive Plan it said rezone

the property to C-4, and it was rezoned to C-
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We also had designation for a
piece of property for Stewart that we came
back to the Commission, and then rezoned --

VICE CHAIRMAN JEFFRIES: Stewart
Development?

MR. GLASGOW: Square 483.

MR. SHER: Stewart Investment.

MR. GLASGOW: Yes, Square 483,
Steven, help me with the address.

VICE CHAIRMAN JEFFRIES: 5th and K
is the one?

MR. GLASGOW: Yes.

VICE CHAIRMAN JEFFRIES: Yes,
right, right.

MR. GLASGOW: And, we rezoned that
at one point in time. The Comprehensive Plan
had it designated high-density commercial. It
was rezoned from DDC-2C to C-3-C, and then
rezoned from C-3-C to DDC-3C, and that was
done on the basis of the Comprehensive Plan,

but also I have been discussing with the
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Applicant, and we were prepared to discuss
this if necessary with the Commission, because
I see that there's a -- we are trying to
resolve an issue, hopefully, the Commission as
a whole, we've heard Mr. Turnbull say he
doesn't have a problem with the 16-foot
addition, it's how do we get there without --
and Mr. Jeffries is indicating the same thing.

VICE CHAIRMAN JEFFRIES: Yes.

MR. GLASGOW: How do we allow the
Comprehensive Plan to be implemented without
-- because we are not asking to go to C-4,
we've already heard the testimony of the
witness, I mean, we are asking to go to C-4
because we have to, because there's no other
way for us to deal with it in the zoning
context.

And, the Commission has approved
map amendments with a covenant from the
property owner as to what occurs with the
site, and I think that that may be a way, and

Mr. Lansdale and I have been discussing that,
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is we can covenant as to what it is that we
will put on the property, so that we can have
our C-4 zoning, we can get our addition, and
the covenant would be an enforceable covenant,
and would limit us to what it is that we are
permitted under the Comprehensive Plan, and
we've got sets of plans as to what it is, you
know, from a massing standpoint, as to what it
is that we want to do.

VICE CHAIRMAN JEFFRIES: Did you
discuss this with the Office of Planning?

MR. GLASGOW: No, we have not
discussed that with the Office of Planning,
because that was something that when certain
things were coming up today that we had
thought about, and then you can, Jennifer, I
mean, we'd love to just get our map amendment
approved and move out of here, but the
Commission has done that in the past, and it
is substantiated by a court decision in a
case, what was it, Graham? It was a couple

years ago. Capitol Hill Restoration Society,
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and Graham Building Associates were the
intervenors. Those were our clients.

But, we can hear what the Office
of Planning thinks, and we can -- because,
obviously, what our objective is, we want to
be able to proceed forward with an addition
that we've worked very long and hard on for
years, with the Secret Service, with the
Commission of Fine Arts, and with HPRB, and we
are finally at a stage where we can make this
occur, because as Steven indicated, all this
has been in the Comprehensive Plan at least a
decade.

CHAIRMAN HOOD: Okay.

MR. GLASGOW: That's how long
we've been working on it.

CHAIRMAN HOOD: Okay, Commissioner
May?

COMMISSIONER MAY: One question I
was going to ask, which I think you've sort of
answered, was, 1s there any other way to get

to what you want, which is just this
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relatively small addition?

The only way 1s to record a
covenant, and that's an option that certainly
makes it easier to feel protected in the
future, but there isn't really anything else.
There's no other way to get any kind of zoning
relief that would allow you to do what you
want to do, is that right?

MR. GLASGOW: The only other thing
I can think of, and I know we discussed this
with the Office of Planning, and we all said
that it was not necessary in this, is to --

COMMISSIONER MAY: Do a PUD.

MR. GLASGOW: -- do a PUD.

COMMISSIONER MAY: Yes.

MR. GLASGOW: You know, an 8,000
square foot addition.

COMMISSIONER MAY: Right.

MR. GLASGOW: And, you know, we
wouldn't be coming in and saying, well, here's
our amenities package, and here's this, that

and the other.
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COMMISSIONER MAY: Right, and I'm
not arguing that that should be done, I was
just making, you know, just checking to make
sure what all of the possible alternatives
are.

MR. GLASGOW: Those are the
alternatives.

COMMISSIONER MAY: Okay. Just for
background, not because this has very specific
bearing on the situation with regard to, you
know, our little quandary here, but right now
there are those tent structures that are up
there, and I'm wondering is it because they
are just temporary structures they don't count
toward anything really in terms of FAR, 1is
there any occupiable space up there now that
counts towards the FAR?

MR. GLASGOW: I don't think
there's an FAR wup there. There's roof
structure. There's fire ingress and egress,
to get up to the roof, and there's the ten

structures.
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COMMISSIONER MAY: Right.

MR. GLASGOW: The elevator and
machinery, you know, roof structures.

COMMISSIONER MAY: And, those
temporary structures that are there right now
are really only wused for entertainment
purposes?

MR. LANSDALE: Yes, that's
entertainment purposes, functions, receptions,
parties, et cetera.

COMMISSIONER MAY: Right. And, is
there anything that's going to -- I don't see
that there's a lot of space to do it, there's
only like -- there's only a small, I don't
know, four or five foot area that you can walk
on outside of the proposed structure that you
would build, right?

what I'm wondering is, we are not
going to wind up with, you know, further
temporary structure additions to whatever you
wind up building.

MR. LANSDALE: That is correct.
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MR. GLASGOW: And, we have a one-
to-one setback that was ordered by the HPRB,
so we are -- and then the building goes up, it
goes up, you know, seven or eight feet above
that cornice.

COMMISSIONER MAY: The existing
temporary structures, are they actually
permitted in some way by DCRA, or are they
just -- they -- you don't have to permit
something like that.

MR. GLASGOW: It's had a series of
things go on over a period of time, between
permits, not permits, that they didn't require
permits.

COMMISSIONER MAY: Then they did,
then they didn't, okay.

Yes, I'm Jjust curious, because
what's up there right now, at least from the
photograph that you provided, doesn't seem to
be very attractive. I wouldn't want to open
the door for that to happen again at some

point in the future.
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MR. GLASGOW: No, we would build
this structure, and there's not room for any
-- there's not room for anything else.

COMMISSIONER MAY: Yes, okay.

All right, that's it for me.

CHAIRMAN HOOD: Okay, any other
questions? Anybody else have any other
questions?

Okay, I guess we'll go to the
Office of Planning, Ms. Steingasser. You are
by yourself tonight, huh?

VICE CHAIRMAN JEFFRIES: She can
handle it.

MS. STEINGASSER: I don't know.

Commissioners, the Office of
Planning does recommend approval of the
rezoning.

We are sensitive to the
Commission's issues that we are way over-
zoning the site to allow the development, but
as we worked through it with the Applicant

there really is no alternative shy of a PUD to
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solve this problem.

The BZA doesn't have the authority
to grant the height wvariance, or, actually,
they are prohibited from doing so because the
building is non-conforming. So, it's not
eligible for BZA relief.

The PUD would technically require
the Commission to waive 50 percent of the lot
area to even bring it in, because it's under
the required 1,500 square feet.

The only option would be if the
Commission chose to do that, perhaps, we could
work through an expedited hearing with a
waiver of the notification, and if we kind of
made it clear to the Applicant the amenities
would be considered, the preservation effort
that's going into the project.

I can't speak on behalf of the
Agency regarding the covenant. As the Deputy
Director does not like covenants, it tends to
remove the public process from the rezoning --

from the zoning process itself.
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But, we did look really hard at
this, and Mr. Sher is right that the high-
density category is below I Street on this
part, and the SP is technically inconsistent
with that. The SP, even the SP-2, is only a
medium to high, it's not technically a high-
density district. So, there is some inherent
inconsistencies.

You are right, somebody could come
back and request a full rezoning to the C-4.
There's a lot of height around this area.
This is not unique. The C-5, which is just
the other side of Pennsylvania, goes up to 160
feet. So, there is some height down here, it
is the downtown.

But, we do support it. There is
no real other option to implement this part of
the Comp Plan. The SP, like I said, is a
medium to high-density category, not a high
density. The BZA doesn't have the prerogative
to grant relief to the Comp Plan. They don't

have prerogative to grant relief to a non-
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conforming building, there's actually a
prohibition.

So, the only other option I can
think of, and again, Chip and I have not had
the opportunity to talk through, now that we
are hearing the Commissioners' comments, is if
we could expedite some kind of PUD process
with clear understanding. We've done that
once in the past with a case that went to the
BZA, where we --

VICE CHAIRMAN JEFFRIES: Highland
Park on 14th Street?

MS. STEINGASSER: It was called
Hope IV, I think was the project.

VICE CHAIRMAN JEFFRIES: Oh, no.

Yes, I think it was something --
because I had just gotten on the Commission,
and I know that Carol -- yes, that was, you
know, on 14th Street, yes.

MS. STEINGASSER: In 40 to 50
days, we were able to move that by waiving the

notifications, counting their fees,
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acknowledging the amenities, and making sure
that the applicant knew that, you know, that
their bar is, basically, the same based on
their preservation work.

We are comfortable, though, with
the fact that HPRB context 1is written right
into the Historic Preservation Act. It's one
of their mandated elements that they have to
look at. You can't shake a tree without
getting the developer, who is going to tell
you that HPRB has taken height away from them.
They are very comfortable in reviewing
projects in their context, in their site
situation. Same with CFA.

So, OP's position was that we are
comfortable, that the design review is going
to be taken care of through HPRB and CFA. We
are also comfortable that the security issues
to the White House are taken care of through
the Secret Service. They don't mess around.
And so, we are comfortable with the C-4 as it
is.
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CHAIRMAN HOOD: Okay. I, actually,
thought we were going up to the whole 130
feet, but anyway, any questions?

COMMISSIONER MAY: Mr. Chairman?

CHAIRMAN HOOD: Commissioner May.

COMMISSIONER MAY: What struck me
in your testimony was that calling the SP-2,
and I don't have the word right, but something
of an anomaly here, in terms of the Comp Plan
in this area.

MS. STEINGASSER: I did not use
that word.

COMMISSIONER MAY: I know you
didn't, but that's what I --

MS. STEINGASSER: The SP-2 1is, by
definition, SP-1 is a medium-density zone, SP-
2 is a medium/high-density zone.

COMMISSIONER MAY: Right.

So, it doesn't fit the Comp Plan
as well as the C-4 might.

MS. STEINGASSER: In the context

of an argument on consistency, the C-4 is more
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consistent than the SP-2.

COMMISSIONER MAY: Okay. So,
given that concept, what else is happening in
the immediate vicinity? I mean, I know across
the street we have a church, and then I don't
remember what the other buildings are 1like
north of the Hay-Adams or north of the church.

What's --

MS. STEINGASSER: I don't know of
any other development activity in the area.

COMMISSIONER MAY: I know, but I
guess what I'm wondering about is, how built
out are those, and, you know, how old are
they? I mean, what I'm wondering is, you
know, by calling this corner C-4 it would be
-- it seems to me it might open the door for
other properties within the SP-2 zone to seek
map amendments, to get to C-4.

MS. STEINGASSER: I don't how to
predict that.

COMMISSIONER MAY: That's why I'm

just asking questions about what we think the
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context is, because, usually, you can sort of
look at -- not usually, but sometimes you can
just look at buildings and get a sense of
what's -- you know, what's under developed, or
how old the building might be, whether how
ripe it is for redevelopment.

MS. STEINGASSER: I just don't
have a -- I don't have a wvisual inventory.
It's not one of those --

VICE CHAIRMAN JEFFRIES: But,
Commissioner May, I mean, that was one of the
discussions we had around the project, the
Roadside O Street Market. I mean, this is one
of the very issues that we had with that
particular project.

We were concerned that, you know,
allowing for a higher-density project, height,
more height, was going to really set the stage
for adjacent neighbors to, you know, perhaps,
come through.

COMMISSIONER MAY: You know,

generally speaking, I'm not that concerned
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about setting precedent with a single zoning
action, but in this circumstance what we seem
to be doing is saying that C-4, you know, is
perfectly fine in this odd little finger of
land, where, I mean, SP-2 -- I think one of
the reasons why we struggle to understand why
SP-2 1s here in the first place is that it
doesn't really fit the definition of where you
would put SP-2 to start with.

So, it opens the door for
everybody in this vicinity who is in the SP-2
zone to say, hey, I really should be C-4. And,
are we opening the door for other things to
happen?

I mean -- is that the church walk
up on the north side?

MS. STEINGASSER: The 3rd Church
is at the corner of --

COMMISSIONER MAY: 3rd Church,
right.

MS. STEINGASSER: -- I and --

COMMISSIONER MAY: What are the
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plans for developing that property?

MS. STEINGASSER: Well, that's
TBD.

COMMISSIONER MAY: I know, but
what do they want to do with it, 1if they get
to do with it what they want to do with it?

MS. STEINGASSER: I'm not sure of
the height that they are proposing, but it is
a redevelopment to an office building. I'm
not sure of the height, they've not filed any
special merit case.

MR. SHER: Just to try to put the
context, immediately north of the Hay-Adams is
the Motion Picture Industry Association office
building, it's an eight-story office building
on that side.

Across the street you've got --

COMMISSIONER MAY: How old is that
building?

MR. SHER: I'm going to guess late
'60s.

COMMISSIONER MAY: Is it historic?
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MR. SHER: It is in the lower 16th
Street Historic District.

COMMISSIONER MAY: Right, but it's

MR. SHER: But, it's not an
individually designated landmark.

COMMISSIONER MAY: Right. Okay.
Is that a contributing structure? No?

MR. SHER: I wouldn't know.
That's kind of an eclectic district, so I'm
not sure what's contributing and what's not.

COMMISSIONER MAY: Okay.

MR. SHER: Directly across from
the Hay-Adams you've got St. John's Church.

COMMISSIONER MAY: Right.

MR. SHER: Immediately north of
that you have the AFL-CIO office building,
also probably late '60s, early '70s. That
was built 1in two stages, and it had an
addition come on later.

North of -- across --

COMMISSIONER MAY: And, how tall
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is that?

MR. SHER: Again, 90 feet.

COMMISSIONER MAY: 90 feet.

MR. SHER: When those buildings
were built, SP allowed 5.5 FAR for office use.
It's now been reduced to 3.5 FAR, so all those
buildings are already over the FAR.

North of that is a building that
is an older building that -- it's a financial
brokerage house, with some other office space.
This is the northeast corner of 16th and I,
and then north of that you've got the St.
Regis Hotel, going up to the corner of 16th
and K.

On the other side of the street
you've got the Christian Scientist Church,
that we were just talking about, and then
north of that you've got a building that's
called the World Building, where, what's the
name of the restaurant, Olive's is on the
ground floor on the 16th Street side of that

building, and the highest grossing Burger King
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in the world is around on the K Street side.

VICE CHAIRMAN JEFFRIES: And that,
can you give verbal walking tours like this
for every block downtown?

MR. SHER: A lot of them.

VICE CHAIRMAN JEFFRIES: I kind of
get the picture. I mean, what this does, it
raises a question for me, it seems like there
are some properties there that, I don't know,
ten years in the future, five years in the
future, 20 years in the future, are going to
wind up being redeveloped. I mean,
particularly, the ones to the north.

COMMISSIONER MAY: Well, just to
the north of it, that building.

VICE CHAIRMAN JEFFRIES: So, you
know, are we making -- by calling this just
blanket C-4 in this fashion, are we opening
the door to, vyou know, inappropriate future
development, or is the door already open? Is
it likely to happen anyway, no matter what?

MS. STEINGASSER: Well, I think
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the doormat is certainly out, whether the door
is open or not. The Comp Plan identifies it
for a high-density commercial area. You've

got high-density commercial on either side of
it.

VICE CHAIRMAN JEFFRIES: Right.
Okay.

MS. STEINGASSER: You know, I
guess I'm trying to ascertain what the
Commission's concern is about 130 feet. I
mean, it's private property, it's not Federal
property. The White House is buffered by a
full city block south of H Street. You know,
it's not interfering. Secret Service has full
-- and the Secret Service review is not --
it's, vyou know, they sign off on building
permits, so it's very affirmative.

VICE CHAIRMAN JEFFRIES: Right.

I don't know that it necessarily
is a concern, it's just, you know,
understanding the potential for what can

happen and what's supposed to happen in terms
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of the Comprehensive Plan. And, that's what
these -- at least that's what my questions are
driven by.

COMMISSIONER MAY: And, I don't
have a real problem with these other
properties potentially going to C-4
necessarily either.

VICE CHAIRMAN JEFFRIES: And, Ms.
Steingasser, I stated sort of what my concern
was. I mean, I'm certainly comfortable with
accommodating the Applicant, in terms of a 16-
foot addition to the top of this building. I
just feel that the request of sort of over
zoning, as you stated, it just -- I just wish
there was another way in which we could get
this done, as opposed to what I consider to be
a fairly, vyou know, drastic movement to
provide an additional 40.

Again, I understand what the
Comprehensive Plan is saying, and I understand
what's been stated here today, in terms of

south of I Street, you know, high density and
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so forth, but, you know, it just seems
counterintuitive that we would, you know, make
such a request and provide so much more
envelope.

MS. STEINGASSER: Yes, I
understand.

VICE CHAIRMAN JEFFRIES: For
what's being requested. So, that's all.

MS. STEINGASSER: We clearly don't
have enough zoning tools in the City to
accommodate the delicate balance that we try
to develop under -- with the Federal presence
and the Height Act. You know, we don't have
the luxury of other cities, where, you know,
you just keep moving ahead. We have a lot
more delicate fabric, I think, and we just
don't have the tools.

If you want to wait two years when
we do the Zoning Regs, we, hopefully, will
have a lot more, but I don't think that's the
purpose of this application.

MR. GLASGOW: And, I think Ms.
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Steingasser has certainly accurately stated
that the tools that the Zoning Commission has
are not quite as fine honed as you may want
for this type of situation.

But I think, and part of the
reason why we all felt comfortable, I think,
when we had our discussions was, we'd been to
HPRB, we'd been to CFA, yes, everything that
you all would want to deal with may not be in
your arsenal, but we certainly have been
through a process to get here.

And, we wanted to make sure that
we had been, and when we had discussions with
OP originally, it's like, you know, we almost
feel like the Wizard of Oz almost, you know,
you need to go through HPRB, you need to go
through CFA. Then after you've done all of
that, then you can come and see us, because
the Comprehensive Plan doesn't say start
there. I mean, we would have the same
Comprehensive Plan arguments whether we had

been to CFA or HPRB first or last. But, we
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wanted to come and say, all right, Commission
members, you know from these other bodies what
these reviews are, so we are not asking for a
blank check here. We have a lot of input
that's already occurred through a public
process. We've been through numerous public
hearings, and we have those other reviews, and
we have the -- and as was requested, because
we had a two-year old letter from the Secret
Service, and there was a request to go get a
new one. And, we did.

You know, we are happy to do it,
I'm not complaining about that, but going to
get new letters from the Secret Service all
the time, that's not something that you just
say, oh, don't worry about it, we'll have it
for you next week.

VICE CHAIRMAN JEFFRIES: Can you
just review for me, what's the existing height
of the hotel right now?

MR. GLASGOW: TIt's a little bit

over 90 feet.
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VICE CHAIRMAN JEFFRIES: So, it's
not quite 917

MR. GLASGOW: No.

VICE CHAIRMAN JEFFRIES: And, by
the time you are done with the addition what
will the height be?

MR. GLASGOW: I think we've got --

VICE CHAIRMAN JEFFRIES: The
overall building.

MR. GLASGOW: -- we are showing 15
feet above the cornice, 15 feet above the
cornice, and then possibly another --

CHAIRMAN HOOD: We're going to
need you to come and identify yourself.

VICE CHAIRMAN JEFFRIES: I mean, I
really don't 1like asking these kind of
questions for a map amendment case, but I was
just curious.

MR. COX: We are showing about 16
feet plus or minus for the glass roof
structure, and then the elevator penthouse,

depending on the type of elevators, may have
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to go up about another foot, foot and a half.
It depends on the type of elevator we use.

The penthouse 1is actually that
high right now for the elevators.

VICE CHAIRMAN JEFFRIES: Okay, so
by the --

MR. GLASGOW: But, that's all we
need.

VICE CHAIRMAN JEFFRIES: -- 8O you
will be at 108.

MR. COX: Somewhere in there.

MR. GLASGOW: Probably about 108
and a half for the roof structure above the
top of the cornice, and we are 15 feet above
the top of the cornice for the proposed
addition.

MR. COX: Yes.

VICE CHAIRMAN JEFFRIES: So,
what's -- okay, so what will the height of the
building be?

MR. GLASGOW: The building will

be, because everything is on the same floor.
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We don't have a roof structure sitting on top
of it.

VICE CHAIRMAN JEFFRIES: Right.

MR. GLASGOW: That's why we are
answering the question in this fashion.

VICE CHAIRMAN JEFFRIES: Right.
Right.

MR. GLASGOW: Okay, so we have two
pieces. We have the piece of the actual, I'll
call it the addition, which is going to be --
it's about 15 feet above the cornice. And
then, we have the roof structure, which starts
at, it's like halfway up the plane, because
everything is sort of embedded together up
there, which will be about another 3-1/2 feet
taller than that.

MR. COX: That roof structure is
actually allowed under the zoning anyway.

VICE CHAIRMAN JEFFRIES: Wait,
wait, wait.

COMMISSIONER TURNBULL: So, is the

OP report on page two incorrect, where it says
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existing is at 82.6, and proposed will be at
98.6? I'm just reading the OP report.

MR. GLASGOW: No, that's -- no,
we're taller than that.

COMMISSIONER TURNBULL: Okay, SO
it's not right. Okay.

CHAIRMAN HOOD: Mr. Turnbull?

COMMISSIONER TURNBULL: Yes.

CHAIRMAN HOOD: Oh, I thought your
mic was lit up. I need to have a course on
microphones.

COMMISSIONER TURNBULL: No, from
what you are saying, I was looking at the OP
report, and it didn't seem to reflect exactly
what the numbers we were getting. So, maybe
it's an older numbers.

MS. STEINGASSER: I can double
check those. I thought we got them from the
original application.

COMMISSIONER TURNBULL: Okay,
because it sounds like we are up to 106 or

108.
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MR. GLASGOW: Yes, we'll call it,
roughly, 90 plus 16.

COMMISSIONER TURNBULL: Right.

MR. GLASGOW: Which is --

COMMISSIONER TURNBULL: 106.

MR. GLASGOW: Yes, from that
standpoint it's no change from what we've been
discussing.

COMMISSIONER TURNBULL: Okay.

CHAIRMAN HOOD: Okay. Report of
Other Government Agencies. As mentioned, we
have comments from the Fine Arts Commission,
which states -- it talks about the Commission
looks forward to further review of the
project, and also we have something from HPRB,
which talks about, as was stated earlier, it
mentions, I'm just reading the last portion of
it, "Staff recommends that the Board support
the concept of a one-story addition, albeit
one that is a setback from the elevations at
a 1l:1 ratio height to setback distance at

minimum. Any Board supports should not be
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constructed as an endorsement or any necessary
zoning relief." We spoke about that.

And then, as Mr. Glasgow had
already mentioned, we have two letters. We
have an updated letter from the Secret
Service, which was very easy to get -- or not
easy to get.

MR. GLASGOW: Yes.

CHAIRMAN HOOD: Okay. All right.
So, that's where we are with that.

Let's see, report of ANC-2B, do we
have a representative from ANC-2B? And, there
was a note made of the support of ANC-2B, and
there was a letter that was supposed to be
under separate cover. I may have missed 1it,
I didn't see it, but in the Office of Planning
report it did say that they have -- they did
take a vote and they supported it.

Okay, I'm being told we have it.

I just may have missed it. Okay. Is it in
the new package or the old package? You said

the new one?
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MR. GLASGOW: Yes.

CHAIRMAN HOOD: Okay. We have a
letter from -- how did I miss that? Okay.
August the 22, 2008, "ANC-2B supports Zoning
Commission Case No. 08-02 for the construction
of a 16-foot tall rooftop addition to the Hay-
Adams Hotel," and it talks about their
support, but I don't see the vote.

Oh, okay, I'm sorry, with eight of
the nine Commissioners 1in attendance, a
quorum. "At a duly noted public meeting the
Commission approved the following motion by a
vote of 8:0." It was unanimous.

And, I will tell you, I don't
think that was in my package. I may be wrong.
I don't remember seeing that.

Okay. We don't have a witness
here, so we have no one here tonight to --
okay, so, Mr. Glasgow, any closing? We'll
have closing.

MR. GLASGOW: Yes, Mr. Chairman.

CHAIRMAN HOOD: Oh, let me back
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up. I forgot to mention, and when I mentioned
-- well, it's not a Government report, we do
have a letter, have you seen the letter from
the Committee of 100 that was --

MR. GLASGOW: Yes, we got it this
afternoon, and I don't think they participated
in any of the public hearings that we had.

Given their question, it's sort of
-- they --

CHAIRMAN HOOD: 130 feet.

MR. GLASGOW: -- right, they talk
about the 130 feet, and, well, they would know
that we are not intending to go to 130 feet,
we don't have any approvals to go to 130 feet,
or 10 FAR, and we don't desire any. We didn't
ask for any.

And, we have our Comprehensive
Plan, they talked about the Comprehensive Plan
being a very broad policy statement, well,
there is a broad policy statement concerning
hotels and retaining hotels, and then it gets

very specific in the same paragraph and says,
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Hay-Adams Hotel with an approximately 16 foot
high addition, which is what it is that we are
doing.

And, I think that they don't note
that the Comprehensive Plan does call for the
area right here south of I Street to be high-
density commercial. That's sort of just, I
guess, lost in the shuffle here, so there's a
couple of factual inaccuracies.

VICE CHAIRMAN JEFFRIES: What
about the 1last paragraph, I think they
mentioned something about landmarks.

MR. GLASGOW: That's why we went
to the HPRB.

VICE CHAIRMAN JEFFRIES: Oh, okay.

MR. GLASGOW: Yes. We have a
landmark, and as the owners have stated, they
prize that landmark.

VICE CHAIRMAN JEFFRIES: Well, no,
they are mentioning the Comprehensive Plan
policy as 1t relates to historic sites and

landmarks.
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MR. GLASGOW: Right, we went to
HPRB.

COMMISSIONER MAY: You said that
you didn't think the Committee of 100
participated in the other public processes,
HPRB, or Commission of Fine Arts. What about
DCPL, D.C. Preservation League? I mean, they,
typically, pay attention to what's going on at
HPRB.

MR. GLASGOW: Yes, that is
correct, but they weren't there.

COMMISSIONER MAY: They weren't
there.

MR. COX: They weren't at either
of those hearings.

MR. GLASGOW: We were sort of
surprised when this popped up today.

VICE CHAIRMAN JEFFRIES: Okay.

CHAIRMAN HOOD: Any other
questions of Mr. Glasgow?

Have vyou finished vyour closing

remarks, or --
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MR. GLASGOW: I think that -- we
want to make sure that we provided all the
information and opportunities, because it's
almost as if right now that we are -- there's
some -- I think everybody wants to make sure
that we are doing the right thing to get to
the right result here. I haven't heard
anybody that's indicated they have a problem
with the 16-foot high addition, and what it is
that we are proposing. It's how do we get it
done, and we have, as I say, we've been --
we've been at this for some period of time.
So, we certainly would like to figure out a
way to expeditiously finish up, if we can.

And, given everything that we've
been through, I think that it is -- you know,
getting the wunanimous support of that ANC
doesn't happen all the time either, that's
Dupont Circle ANC, and so we put quite a lot
of time, energy and effort to get to where we
are, and we certainly would like -- we agree

with the Office of Planning, that we think
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that the C-4 is appropriate. We think that
there are appropriate safeguards that are in
place and have been exercised in this
particular process.

In other words, if we go to get a
building permit right now today, the only
permit that we have an approval to get is
something that's consistent with our 16-foot
high addition, and we know it's not a PUD or
anything else, but we did want to at least
show you the massing of it, and that's why in
our application we have the plans that were
approved, so that you could see that it was as
it was that we were saying, and that's how we
got through the process.

VICE CHAIRMAN JEFFRIES: What was
your -- what are your thoughts about OP's
comments around the whole business of the
covenant, and not, perhaps -- I mean, I
understand that, you know, Ms. Steingasser,
you know, hadn't really given a lot of thought

to it, and just sort of thought about it on
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the top.

MR. GLASGOW: We don't have any
objections with talking to the office of
Planning about it, and seeing if there's
further discussion that could occur. I mean,
we could always talk about it, and then see
what everybody thinks.

VICE CHAIRMAN JEFFRIES: Yes, but
you're saying that this Commission has done
that before.

MR. GLASGOW: The Comission has
done it before. It first came up, and I can
-- you know, and I understand, she -- Ms.
Steingasser is getting hit cold with this, so
she --

VICE CHAIRMAN JEFFRIES: Yes,
that's why I stated, you know --

MR. GLASGOW: -- so we haven't
discussed or agreed to anything, but there was
a court decision back in 1977 that stated that
in reviewing a covenant, or not -- at that

point in time the Commission -- here's part of
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the opinion of the case. It says, "The
Commission's refusal to consider the covenant
in reaching 1its decision was erroneous.
Initially, we note that covenants running with
the land generally are valid and enforceable,"
and it goes on from there.

After that court case, there were
at least a couple of Zoning Comission cases
where there were covenants that were put on
the property, they were map amendment cases.
One was for Four-Ways in 1988, and then there
was another one, the hardware case, that
stated that, "The Commission takes note of the
restrictive covenant recorded by the
applicant."

And, the other one was in 1980.
"The Commission concludes that it can note of
the covenant filed in the record by the
applicant, Planned Takoma and Neighbors, Inc."
That was sort of like, every once in a while
where we'll have an agreement, you know, with

the community groups or whatever, and it gets
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reported, and it could be part of the record.
So, it's similar to that. But, we can have a
further detailed discussion.

CHAIRMAN HOOD: Okay.

MR. GLASGOW: But, it has been
done by the Commission in the past.

CHAIRMAN HOOD: Okay.

MR. GLASGOW: We are just trying,
as you can tell from Mr. Lansdale's
discussions, where he and I were caucusing as
we were hearing the discussions. We are not
trying to figure out how to have a 130-foot,
10 FAR building here, we are trying to figure
out to have an addition that's been approved
by a number of different agencies, how we can
finally get it constructed. And, I think we
agree with the Office of Planning, that PUD is
not really the tool that we are looking for
right here, although we can, I guess, discuss
that also.

CHAIRMAN HOOD: Why don't we do

this, Mr. Glasgow. I want you to finish your
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comments, and then we're going to talk right
now on the record of how we want to -- think
we need to proceed.

And, once you finish, and we don't
know where we -- I don't think it's going to
be a major issue, but why don't you just
conclude your remarks.

MR. GLASGOW : I think I've

concluded. I think we all understand what the

issue 1s, and the question 1is, how do we
resolve it, how do we come to a resolution.

CHAIRMAN HOOD: Okay, thank you
very much.

Colleagues, the way I see it, we
can approve what's before us as it is. You
heard Mr. Glasgow's comments about the PUD,
that's another option, and what I like the
most, which I would think we would need to
probably confer more with OAG. And, I know
the Office of Planning has some reservations,
or at least right now some pause or caution

with the covenant. So, that's how I see us
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moving, and what I -- one of those facets, but
what I would do is open it up to my
colleagues.

And, I will tell you, we are
talking about 16 feet. I, too, was thinking
about we were talking about 130, and I do have
-- I had a problem -- I do have a problem at
that point when I look at the SP with 130, but
this Applicant has ensured us they are looking
at about 100 and what, 16°7?

MR. GLASGOW: 108.

CHAIRMAN HOOD: 108? Oh, I was
giving them another eight feet. Okay, so
anyway, with that, with my comments, I open it
up for discussion.

Commissioner May?

COMMISSIONER MAY: Yes. You know,
I definitely have concerns about this case
and, you know, the proposed map amendment, in
order to just get enough to do this one simple
addition, you know, initially. And, I wanted

to make sure we had -- it was clear that it
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was okay from the Secret Service's point of
view.

And, I've tried to imagine how,
you know, what bad could happen from here.
And, I think that the -- it's just very hard
for me to imagine that there really is going
to be a potential negative result coming out
of this in the long run. I mean, if it -- you
know, in the worst possible scenario, if
something happens to the building and they get
-- you know, they wind up with the right to
build more, they are still going to be subject
to significant review. They are still going
to be subject to, you know, concerns of the
Secret Service and so on, and it just -- you
know, it seems that at that point the loss of
a great building like this is going to be, you
know, the bigger tragedy to reckon with than
what happens in terms of, you know, the zoning
after that.

And, I just don't think it's that

likely, I mean, knowing the way, you know,
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buildings are built, and how they are
protected, and so on, I just don't think it's
that likely.

I also was trying to figure out
whether there was, you know, going to be a
ripple effect 1in terms of the immediate
vicinity, and, you know, the door is already
open for other properties on the block to go
to C-4, not that -- the door is open is a
little bit too -- probably too generous, but,
you know, if somebody wants to make a petition
regarding the other two buildings, you know,
there certainly is reason why they might want
to do that.

Is this going to make it any
easier or harder? I don't think it's going to
make it any easier for them to pass that
threshold. So, I just don't -- I don't see
what the potential negative result is here.

If recording a covenant makes
folks more comfortable with it, to be able to

do it, you know, I'm certainly open to that,
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but, you know, I don't feel that that 1is
absolutely necessary at this point, and I

certainly don't think a PUD is the right way

to go.

CHAIRMAN HOOD: Okay, thank you,
Commissioner.

Anybody else have any comments?

COMMISSIONER TURNBULL: Thank you,
Mr. Chair.

I agree with Mr. May --
Commissioner May -- for a lot of his points.

I guess, you know, and again, I
don't -- as I said before, I do not have any

issue with going the height up to 106 feet.

I guess what troubles me, as I think I
already mentioned before, is that we are stuck
with this SP-2, I think Commissioner may
mentioned that earlier, I mean, I feel like
this is, you know, maybe it's the wrong term,
but I feel like it's like a gerrymandered map
system we've got here, that doesn't make a

hell of a lot of sense. And, we are asked to
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work with things, and I look at the new Comp
Plan, and it's like, well, you are stuck with
it, you know, and I guess I just feel
handcuffed or handicapped that we have such a
rather, I don't want to call it hackneyed, but
it feels 1like it's a hackneyed system that
doesn't seem to address what the real issues
are.

And so, and I agree with Mr.
Glasgow, we all want to get to a finish on
this thing and get this thing done, because,
again, we don't have an issue with the height
of the one story. I guess I feel more upset
with the God damn process and what we are
dealing with with the regulations on how to
get there. I guess -- I think that's the more
upsetting issue for me as I look at this
thing.

And, hopefully, OP in the future
can go down the road and look at this whole
SP-2 thing, and come up with some ideas on how

we can avoid these -- the anguish we are going
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through at this hearing.

But, yes, and I'm not sure, I'm
not so sure if the covenant is the right way
to go, or just simply to grant it and say that
we are going to be covered. I'm willing to go
with the covenant, but I guess maybe I'd like
to hear from Commissioner Jeffries and the
Chair, and see how they feel.

VICE CHAIRMAN JEFFRIES: Well, I
think that I've expressed, you know, my views
on this particular application.

I am, you know, somewhat concerned
about sort of the lack of tools we have, and
that there's not more things available in our
arsenal, such that we can accommodate this
Applicant.

You know, again, I like to look at
these map amendments in a somewhat pure sense,
and, you know, if everything south of I Street
is high-density commercial than make it all C-
4. If that's what it is, let's not, you know,

have people come back to us and say, okay, I
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want a map amendment for the building that's
north of the Hays Hotel.

But, I would say that, as it
stands, that the case has been made by this
Applicant, it seems as if, you know, they've,
you know, met their burden, that, you know,
the Comprehensive Plan is what it 1is.

And, I do think it would be very
difficult for, vyou know, God forbid, if
something happened to the building, it would
be difficult to build 130-foot building there,
although it's not absolutely plausible, but
it's probably unlikely.

So, I just, you know, at this
point, because we have so few tools here, or
just maybe a couple of less tools, you know,
I feel that, you know, that this Applicant
shouldn't necessarily be burdened, because,
you know, our classifications and things of
that sort don't really, you know -- are not
able to really help this particular Applicant.

So, I'm ready to go forward with
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it as 1is.

I don't know if I'm ready for a
bench decision tonight, just because I'm
looking at the Committee of 100 comments here,
but I guess I'm warming up to what's been
presented.

COMMISSIONER TURNBULL: Would you,
do you see -- excuse me, Mr. Chair -- I mean,
do you see any value in the covenant idea
expressed by Mr. Glasgow? Is that something
that OP should look at?

VICE CHAIRMAN JEFFRIES: Yes, I
would like OP to look at that. Yes. 1I'd like
also the Attorney General to just sort of, you
know, sort of provide some counsel on that, in
terms of, you know, what would the precedent
of that be, you know, what the impact of
something like that would be.

And so, I just -- I actually, when
I worked at NCRC I had to deal with a covenant
on some land, and, wow, was it tough. You

know, I just sort of, you know, when here
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about covenants they just make me very, very
nervous.

You know, but I wouldn't mind, you
know, at least, you know, looking into that,
because I think that the Committee of 100, you
know, they wrote a letter, and, you know, I
think at the very least, I mean, we should
just, you know, take a look and see if there
is, you know, other ways to skin the cat here.

But, I do think that the
Applicant, you know, given all that they've
presented here tonight, you know, made a case
that, you know, this is all that they can do,
and this is what's in front of them. And, I
don't see how we can really slow that down.

CHAIRMAN HOOD: Okay. I am --
well, I agree with all my colleagues -- I
really think that if we prolong this, and we
wait until -- I really would like for OAG to
look at it, but I feel confident enough that
we can make a motion tonight, and I understand

about the Committee of 100's letter, I read
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that, and know with all due respect there were
some things in there that I think that may
have been, like the 130 feet, you know, what
they are asking for, actually, and some other
issues about the historic piece. We have a
letter here from -- I think the record is
clear, I think it speaks for itself.
Personally, when I started off
with the SP, I was just trying to get a
comfort level of exactly what was happening.
I did begin to have a serious problem with the
130 feet, but what they are asking for, and I
guess to delay this, we can do it, I don't
have any problems, it's up to my colleagues to
our meeting, but when we open discussion we
probably -- we really have flushed this out,
we'll probably be back in the same place,
other than to give OAG an opportunity. And,
I think before final OAG can have an
opportunity with OP and the Applicant, and
come back with some of the things that we

still have outstanding.
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So, it doesn't -- I can go either
way. I just --

COMMISSIONER TURNBULL: Are you
looking to make a motion to approve the
project with the option of a covenant? Is that
what -- I'm trying to figure out what you were
saying in that.

CHAIRMAN HOOD: Well, we could do
a motion, this is the way I see it, or we can
just wait. I mean, but we can do a motion
contingent and given our staff, Office of
Planning, and the Applicant, flexibility to
come back with those options of a covenant for
our approval, because, you know, we have
another -- we have another time.

And, I guess what I'm trying to do
is lighten our load, you know, because, you
know, we already got a 10:00 on a Monday
night, and if we take the staff's Monday we've
got a 1:00. So, you know, that way we'll be
that much further here, we can have less

discussion on meeting night. I mean, that's
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just the way I view it.

COMMISSIONER MAY: Mr. Chairman,
if T might.

CHAIRMAN HOOD: Commissioner May.

COMMISSIONER MAY: You know, I
would be inclined to try to move ahead
tonight, and, frankly, I'm inclined to move
ahead tonight without too much regard for the
covenant idea.

I think it's a 1little awkward
trying to introduce it later, but I'm
comfortable that the Applicant met the burden
of proof here, and I Jjust don't see that
there's a lot of risk, and I just -- I think
that making an action like this contingent on
covenants in this circumstance, I think, you
know, it's, you know, we are trying to, you
know, £fill out our incomplete tool box by
reaching 1into somebody else's, vyou know.
We've got -- we've only got a couple of screw
drivers and a saw, and we need a hammer, and,

you know, we can't quite find that, so we'll
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go, you know, grab some heavy object out of
somebody else's tool box and start banging on
the nail. 1It's still not the right solution,
necessarily, and I just think that, you know,
right here we are doing the best that we can
with just this, you know, approving what's
proposed. And, I just that there's enough
risk for us to go through all the extra work,
or to -- and I don't think it adds enough
value to make it worthwhile.

VICE CHAIRMAN JEFFRIES: The only
reason I -- first of all, the Applicant hasn't
asked for a bench decision, although I would
imagine he would get there. But, I mean, I
get a sense from all of us that, you know,
that we are ready to go forward, if not
tonight, another time.

Maybe it's an unspoken or
unwritten rule that, you know, if there's any
kind of opposition of any type, something that
we just normally don't just do a bench

decision, obviously, we don't give great
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weight to the Committee of 100. However, you
know, their charter is such that, you know, we
really do, you know, want to take a second
and, vyou know, see 1if we could, perhaps,
accommodate in some way.

Obviously, I think the transcript
will be very clear of the direction that we
are going. It's just a matter of, perhaps,
you know, looking to see if there's another
way to skin a cat.

Again, and that's just, you know,
in the years that I've been on this
Commission, the only time we've done the bench
decision, pretty much, is when there's just no
opposition, no one has expressed any concern,
all systems are go. So, that's the only pause
that I would have.

CHAIRMAN HOOD: I probably -- I'm
going to throw some tenure out here, I've
probably been here the longest.

VICE CHAIRMAN JEFFRIES: Oh, no

probably.
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CHAIRMAN HOOD: And, we actually
have done -- we actually have had opposition.

VICE CHAIRMAN JEFFRIES: Oh, okay.

CHAIRMAN HOOD: We, actually, have
made a motion, 1it's very rarely out of
respect.

But, let me just ask this, I don't
have any problems with holding off until, I
guess, our next monthly meeting, but I'm just
wondering, we are going to close the record,
so I just am wondering what we have there from
the Committee of 100, what are we going to do
differently? And, I'm not asking you to put
you on teh spot.

MS. SCHELLIN: Chairman Hood, can
I just make one suggestion. If it's a matter
of really wanting to find out if this whole
covenant is an option, Monday night we could
have a 15-minute special public meeting that
would give us time to talk to OAG and find out
the answer 1f that's even an option, if it

makes everyone feel better, and we are not
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prolonging this until October 20th.

COMMISSIONER MAY: Mr. Chairman,
I'm going to take one more shot at this.

CHAIRMAN HOOD: Sure.

COMMISSIONER MAY: Okay. First of
all, I would point out that even though we
have a letter of concern, I have, in the short
time that I've been back on the Zoning
Commissioner I can recall a case where there
was not just opposition to moving forward,
there was opposition from within the
Commission, specifically, me.

You proceeded with the bench
decision anyway, SO you are going to give the
Committee of 100 greater weight, that's okay.

The next thing is that, you know,
I do appreciate what they had to say, and, you
know, I always listen to them, and,
particularly, when they join together with the
Preservation League, I think that adds weight.
But, it still doesn't add up to enough. I

mean, frankly, they are not here tonight to
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speak for it or for us to ask questions about
it. I think that that says something about
how strongly they feel in this circumstance.

And, I also think that we do have
to give great weight to the ANC, who voted
unanimously to support it.

So, I would suggest that we really
would want to go forward tonight here, and
keep everyone's lives simpler.

VICE CHAIRMAN JEFFRIES: I don't
know if you can, necessarily, just because
they are not here, make -- I mean --

COMMISSIONER MAY: Not just
because.

VICE CHAIRMAN JEFFRIES: -- yes,
yes, okay, because, you know, there's all kind
of reason for why someone might not be here,
but it doesn't mean that they are not really
interested.

But anyway --

CHAIRMAN HOOD: Let try to pull

this together. Let me see.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

114

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

115

Obviously, we know which direction
we are going, and let me ask, I understand --
let me just ask Vice Chairman Jeffries, if we
did move would you -- I mean, would you have
a problem, because before final we would have
to get something from OAG to address our
concerns.

What about you, Mr. Turnbull?

COMMISSIONER TURNBULL: No, I'm in
favor of going ahead. I mean, covenants to me
are always -- I have a covenant on my God damn
house.

VICE CHAIRMAN JEFFRIES: I'm not
crazy about it, I mean, as I told you, I spent
several months, you know, trying to remove a
covenant off of some land. It was crazy. So,
you know, but I just, you know, the idea came
up from the Applicant about another way in
which to look at this, and, you know, again,
you know, Mr. Chair, if you are so inclined to
move it tonight I'm fine.

CHAIRMAN HOOD: Let me do it this
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way. All those in favor of -- I'm going to do
-- this is not approving the case, this is how
we are going to move tonight, because we don't
have five, that's why it's always good to have
an odd number, all those in favor of moving
forward tonight let me hear by the sign of
voting. I want to hear by --

(Ayes.)

CHAIRMAN HOOD: All those who
would like to wait until Monday, let me hear
from everybody by using the sign of voting.

COMMISSIONER MAY: I think out of
concern for our own internal precedence, I
would -- I would give Commissioner Jeffries
great weight in this circumstance and wait til
Monday.

CHAIRMAN HOOD: I'm glad you said
that, because I didn't want to tell you it was
a 2:2 tie. Okay, so we will deal with this on
Monday.

What time is the special public

meeting, Ms. Schellin?
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MS. SCHELLIN: What do you think,
15 minutes, 6:15 would do it?

CHAIRMAN HOOD: Yes, 6:15. Well,
let's say 6:00. Well, 6:15 -- well, 6:15 for
the Applicant, 6:00 for us.

MS. SCHELLIN: Okay.

CHAIRMAN HOOD: Okay.

COMMISSIONER TURNBULL: What are
we doing? Can we just kind of clarify on
Monday, 1is this regarding the idea of the
covenant on Monday?

MS. SCHELLIN: It's to consider
the proposed action.

CHAIRMAN HOOD: Proposed action,
but you know what, with the Office of Attorney
General, I think, will they have anything to
us by Monday? What, actually -- what are we
waiting for for Monday, because OAG may not be
able to get to us by then.

VICE CHAIRMAN JEFFRIES: I don't
even need anything written, quite frankly. I

just really want to sit down and have --
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COMMISSIONER MAY: They could even
just come and discuss it.

VICE CHAIRMAN JEFFRIES: If the
Office of Planning could just be in contact
with them, and just let them know that, you
know, this came up, this was presented by teh
Applicant, and, you know --

MS. SCHELLIN: You know what, I'm
sorry, we could not do it Monday, we don't
have five days, so we could do it next
Thursday.

VICE CHAIRMAN JEFFRIES: Can we
waive?

MS. SCHELLIN: No.

VICE CHAIRMAN JEFFRIES: Okay,
well then, okay, well then I pull back.

MS. SCHELLIN: That's right.

COMMISSIONER MAY: Thursday is not
a big difference between --

VICE CHAIRMAN JEFFRIES: You are
fine with Thursday?

COMMISSIONER MAY: I'm okay with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

119

Thursday.

MS. SCHELLIN: No, you are not,
because you are not here.

COMMISSIONER TURNBULL: You and I
are not here Thursday.

MS. SCHELLIN: You are not here.

COMMISSIONER MAY: Oh, you're
right.

MS. SCHELLIN: And, neither is
Mike, so that's a problem.

COMMISSIONER MAY: 1I'll give you
my proxy right now.

VICE CHAIRMAN JEFFRIES: Let's
just vote tonight. Let's just vote tonight.
This is crazy.

CHAIRMAN HOOD: Okay, I would
move approval of Zoning Comission -- well, you
know what, we don't --

COMMISSIONER MAY: I'll make the
motion.

CHAIRMAN HOOD: Yes, I thought you

did the job, so if you can make the motion
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that would be great.

COMMISSIONER MAY: I've got to
pull out my papers to make sure I read it
right. Just bear with me, I already packed
up.

I would move approval of Zoning
Case 08-02, approval of a map amendment to
rezone the Hay-Adams Hotel property, located
at 800 16th Street, N.W., from the SP-2
district to the C-4 district, and ask for a
second.

CHAIRMAN HOOD: 1I'll second 1it,
and it's been moved and properly seconded.

Any further discussion?

Now, let me ask, are we -- before
final, are we waiting for anything from the
Office of Attorney General, are we waiting for
anything? Anybody need anything before final?

COMMISSIONER TURNBULL: Are you
referring to the covenant thing?

CHAIRMAN HOOD: I just want to

make sure we are clear.
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VICE CHAIRMAN JEFFRIES: I don't
think there is a problem with, you know,
bringing this up to Office of the Attorney
General, and, you know, I mean, I think we
pretty much know where we are going, it's just
sort of a check, you know, a laundry list
check.

CHAIRMAN HOOD: Okay, so let's ask
for that before final action.

VICE CHAIRMAN JEFFRIES: Right.

CHAIRMAN HOOD: Anything else?

All right, this record will be
closed, all those in favor by using the sign
of voting, aye.

(Ayes.)

CHAIRMAN HOOD: Not hearing any
opposition, staff, would you record the vote?

MS. SCHELLIN: Yes, staff records
the vote 4:0:1 to approve proposed action of
Zoning Commission Case No. 08-02, Commissioner
May moving, Commissioner Hood seconding,

Commissioners Turnbull and Jeffries in favor,
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Commissioner Etherly not present, not voting.

CHAIRMAN HOOD: I want to thank
everyone for their participation, and the
Applicant for your clarification.

without further ado, this hearing
is adjourned.

(Whereupon, the above-entitled

matter was concluded at 8:21 p.m.)
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